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            INFORMATION TO BE INCLUDED IN THE REPORT 

            ---------------------------------------- 

 

ITEM 5.  Other Events. 

 

On May 5, 1999, the Registrant entered into an Agreement with  

Providence Investors, LLC and related entities, attached hereto  

as Exhibit 99.1 (the "Agreement"), resolving a potential proxy  

contest.  Under the Agreement, Stephen A. Drury and Richard D.  

Spizzirri have been added to the Registrant's Board of Directors.   

Registrant has issued the Press Release attached hereto as  

Exhibit 99.2 announcing the execution of the Agreement and the  

appointment to its Board of Mr. Drury and Mr. Spizzirri. 

 

ITEM 7.  Financial Statements, Pro Forma Financial Information 

         and Exhibits. 

 

     (c) Exhibits 

 

Exhibit No.         Description 

- -----------         ----------- 

 

Exhibit 99.1        Agreement dated May 5, 1999 among Registrant, 

                    Providence Investors, LLC and related  

                    entities 

 

Exhibit 99.2        Registrant's Press Release dated May 5, 1999. 

 



 

                           SIGNATURE 

 

Pursuant to the requirements of the Securities Exchange Act of  

1934, the Registrant has duly caused this report to be signed on  

its behalf by the undersigned hereunto duly authorized. 

 

                                ADVANCED POLYMER SYSTEMS, INC. 

 

 

 

Date: May 5, 1999                   By: /s/ John J. Meakem, Jr. 

      -----------                       ----------------------- 

                                        John J. Meakem Jr., 

                                        Chief Executive Officer 
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Exhibit No.         Description 

- -----------         ----------- 

 

Exhibit 99.1        Agreement dated May 5, 1999 among Registrant, 

                    Providence Investors, LLC and related  

                    entities 

 

Exhibit 99.2        Registrant's Press Release dated May 5, 1999. 

 



 

                         AGREEMENT 

                         --------- 

 

This Agreement (the "Agreement") is made as of May 5, 1999, by  

and among Advanced Polymer Systems, Inc., a Delaware corporation  

(the "Company"), Providence Investors, LLC, a Delaware limited  

liability company ("PILLC"), Providence Capital, Inc., a Delaware  

corporation ("PCI"), Providence Advisors, LLC, a Delaware limited  

liability company ("PALLC"), Providence Rhythm LLC, a Delaware  

limited liability company ("PRLLC"), and Herbert A. Denton  

("Denton", and together with PILLC, PCI, PALLC and PRLLC, the  

"Providence Group"). 

 

                         RECITALS: 

                         --------- 

 

  A.  Members of the Providence Group are the owners of  

approximately 2.23% of the outstanding common stock of the  

Company and have proposed to nominate candidates for election to  

the Board of Directors of the Company (the "Board"). 

 

  B.  Conditioned on execution of this Agreement by the  

Providence Group, the Board has agreed to appoint Stephen A.  

Drury ("Drury") and Richard D. Spizzirri ("Spizzirri", and  

together with Drury, the "Additional Nominees") to the Board on  

the terms set forth herein. 

 

NOW, THEREFORE, in consideration of the mutual promises of the  

parties contained herein and for other good and valuable  

consideration, the receipt and sufficiency of which is hereby  

acknowledged, the parties hereby agree as follows: 

 

1.  Definitions 

    ----------- 

 

    "Affiliate" has the meaning set forth in the 1934 Act. 

 

    "Associate" has the meaning set forth in the 1934 Act, except  

that no person will be deemed to be an associate of another  

person solely because the first person is, directly or  

indirectly, the beneficial owner of 10% of more of any class of  

equity securities of the other person unless such ownership  

causes the first person to be an affiliate of the other person. 

 

    "Beneficially own" has the meaning set forth in the  

regulations included in Rule 13d-3 of the 1934 Act; provided that  

for purposes of this Agreement, any option, warrant, right,  

conversion, privilege or arrangement to purchase, acquire or vote  

Company Voting Securities regardless of the time period during or  

at which it may be exercised and regardless of the consideration  

paid shall be deemed to give the holder thereof beneficial  

ownership of the Company Voting Securities to which it relates.   

Any Company Voting Securities which are subject to such options,  

warrants, rights, conversion privileges or other arrangements  

shall be deemed to be outstanding for purposes of computing the  

percentage of outstanding securities owned by such Person but  

shall not be deemed to be outstanding for purposes of computing  

the percentage of outstanding securities owned by any other  

Person. 

 

    "Company Voting Securities" means all classes of capital  

stock of the Company which are then entitled to vote generally in  

the election of directors and any securities exchanged for such  

classes of capital stock and any securities convertible into or  

exchangeable or exercisable for such classes of capital stock.   

For purposes of determining the amount or percentage of  

outstanding Company Voting Securities beneficially owned by a  

Person, and for purposes of calculating the aggregate voting  

power relating to such Company Voting Securities, securities that  

are deemed to be outstanding shall be included to the extent  

provided in the definition of "beneficially own". 

 

    "1933 Act" means the Securities Act of 1933, as amended, and  

the regulations promulgated under such statute. 

 

    "1934 Act" means the Securities Exchange Act of 1934, as  

amended, and the regulations promulgated under such statute. 

 

    "Person" means a natural person or any legal, commercial or  

governmental entity, including, but not limited to, a  



corporation, partnership, joint venture, trust, limited liability  

company, group acting in concert or any person acting in a  

representative capacity. 

 

    "Representatives" of a party means (i) the officers,  

directors or partners of such party or (ii) the employees, agents  

or advisors of such party acting on behalf of such party. 

 

    "SEC" means the Securities and Exchange Commission. 

 

    "Securities Acts" means the 1933 Act and the 1934 Act. 

 

    "Term" means the period commencing on the date hereof and  

continuing until midnight on February 15, 2000. 

 

    "1999 Annual Meeting" means the Company's annual meeting of  

stockholders to be held in 1999. 

 

    "2000 Annual Meeting" means the Company's annual meeting of  

stockholders to be held in 2000. 

 

2.  Board Composition and Related Matters 

    ------------------------------------- 

 

    2.1.  The Company agrees that promptly following the  

execution and delivery of this Agreement by all of the parties  

hereto, the Board will appoint the Additional Nominees to the  

Board to serve until the 1999 Annual Meeting.  The Company  

through its Board further agrees to propose and support the  

Additional Nominees for election to the Board at the 1999 Annual  

Meeting and to include the Additional Nominees in the Company's  

1999 proxy statement.  The parties hereto acknowledge and agree  

that, if at any time either of the Additional Nominees becomes  

unable or unwilling to serve as a member of the Board, the Board  

shall have no obligation to nominate, elect or appoint a  

successor or replacement to such individual. 

 

    2.2.  In connection with the appointment of the Additional  

Nominees to the Board, one of them shall be appointed to the  

Finance and Audit Committee of the Board and one of them shall be  

appointed to the Committee on Strategic Alternatives of the Board  

discussed in Section 2.3 below. 

 

    2.3.  The Board shall formalize and ratify the creation of  

the existing committee of the Board (which shall be known as the  

Committee on Strategic Alternatives), consisting of the Chairman  

of the Board and at least three other directors, whose purpose is  

to review with the Company's financial advisor, outside counsel  

and management the progress of the Company's process for  

evaluating and pursuing strategic alternatives for maximizing  

stockholder value, including a review of any proposed  

transactions involving the sale of all or any material part of  

the Company.  The Committee on Strategic Alternatives shall not  

have the authority to approve of any such transaction, but shall  

be entitled to make recommendations to the Board regarding any  

proposed transaction. 

 

    2.4.  The parties hereto acknowledge and agree that for so  

long as the Additional Nominees each serve as a member of the  

Board, each shall have all of the same legal rights and  

obligations as the other directors of the Company in respect of  

their service as such under Delaware law. 

 

    2.5.  Nothing in this Agreement is intended to limit the  

discretion of the Board to expand or reduce its size. 

 

3.  1999 Annual Meeting and 2000 Annual Meeting 

    ------------------------------------------- 

 

    3.1.  The Providence Group shall promptly provide to the  

Company written confirmation by the Additional Nominees that they  

are willing to stand as directors for election at the 1999 Annual  

Meeting.  The Providence Group shall provide, and shall cause the  

Additional Nominees to provide, such information as the Company  

may from time to time reasonably request for inclusion in  

materials to be disseminated in connection with the 1999 Annual  

Meeting under the Securities Acts in order to comply with the  

disclosure requirements of the Securities Acts. 

 

    3.2.  At any meeting of the stockholders of the Company held,  

or in connection with any solicitation of consents sought, during  



the Term, the Providence Group shall (i) vote, or cause to be  

voted, all shares of the Company Voting Securities beneficially  

owned by the Providence Group as of the appropriate record date  

for such meeting or consent in favor of the election to the Board  

of the persons nominated by the Board for election to the Board  

at such meeting (the "Company Nominees"), and (ii) except as  

otherwise instructed by the Company, not vote (or cause to be  

voted) any shares of the Company Voting Securities beneficially  

owned by the Providence Group as of the appropriate record date  

for such meeting or consent in favor of the removal from the  

Board of any director or in favor of any candidate or slate of  

candidates for election to the Board not nominated by the Board. 

 

    3.3.  As soon as practicable following the execution of this  

Agreement, the Company shall issue a press release in the form of  

Exhibit 3.3 hereto (the "Company Press Release"), and (ii) the  

Company shall file with the SEC a Current Report on Form 8-K to  

disclose this Agreement in a manner consistent with the Company  

Press Release.  None of the parties will make any public  

statement (including any statement in any filing with the SEC or  

any other governmental agency) regarding this Agreement or any  

event occurring prior to the date hereof that is inconsistent  

with, or otherwise contrary to, the statements in the Company  

Press Release or that is critical of any other party hereto or  

its actions.  Nothing herein shall limit, preclude or prevent  

either the Company or the Providence Group or any of its members  

from making any public statement regarding this Agreement or any  

event occurring prior to the date hereof that is neither  

inconsistent with, not otherwise contrary to, the statements in  

the Company Press Release, nor critical of any other party hereto  

or its actions, provided that all such public statements shall be  

in compliance with applicable securities laws and consistent with  

any such party's fiduciary duties to the Company. 

 

4.  Standstill and Related Matters 

    ------------------------------ 

 

    4.1.  The Providence Group agrees that, during the Term,  

neither the members of the Providence Group, nor their affiliates  

or associates will, directly or indirectly, beneficially own any  

Company Voting Securities exceeding, in the aggregate among the  

Providence Group (including its affiliates and associates), 4.99%  

of the Company's then outstanding Company Voting Securities. 

 

    4.2.  Provided that the Company is not in material default  

under this Agreement, the Providence Group agrees that, during  

the Term, unless such shall have been specifically invited in  

writing by the Company, neither the Providence Group (or any of  

its members), nor any of their affiliates, associates or  

Representatives will in any manner, directly or indirectly:  (a)  

effect or seek, offer or propose (whether publicly or otherwise)  

to effect, or cause or participate in or in any way assist any  

other person to effect or seek, offer or propose (whether  

publicly or otherwise) to effect or participate in (i) any  

acquisition of any securities (or beneficial ownership thereof)  

or assets of the Company or any of its subsidiaries (except as  

otherwise expressly provided by Section 4.1 of this Agreement),  

(ii) any tender or exchange offer, merger or other business  

combination involving the Company or any of its subsidiaries,  

(iii) any recapitalization, restructuring, liquidation,  

dissolution or other extraordinary transaction with respect to  

the Company or any of its subsidiaries, or (iv) any  

"solicitation" of "proxies" (as such terms are used in the proxy  

rules of the SEC) or consents to vote any voting securities of  

the Company; (b) form, join or in any way participate in a  

"group" (as defined under the 1934 Act) with respect to the  

Company (other than with the other members of the Providence  

Group); (c) otherwise act, alone or in concert with others, to  

seek to control the management, Board or policies of the Company,  

including, without limitation, by (i) initiating or instituting a  

stockholder vote or stockholder consents for any such purpose, or  

(ii) nominating or causing others to nominate or otherwise  

seeking to elect directors of the Company other than those  

nominated by the Board; (d) initiate or institute, or participate  

in the initiation or institution of any legal, regulatory or  

administrative action or proceeding in any court or regulatory or  

administrative body of agency with respect to the Company or any  

of its associates or Representatives, which action or proceeding  

in any way contests, or otherwise seeks to void, the validity of,  

or the enforceability of any provision of this Agreement  

(provided that nothing herein shall prevent the Providence Group  



from defending any such action or proceeding brought by or on  

behalf of the Company or its affiliates or associates); (e) take  

any action which might force the Company to make a public  

announcement regarding any of the types of matters set forth in  

(a) above; or (f) enter into any discussions or arrangements with  

any third party with respect to any of the foregoing.  Each of  

the Providence Group also agrees during the Term not to request  

the Company to amend, waive or terminate any provision of this  

Agreement (including this sentence).  Notwithstanding anything to  

the contrary herein, the mere act of voting, selling and/or  

tendering Voting Company Securities beneficially owned by the  

Providence Group shall not by itself be deemed to constitute the  

participation in or assistance by the Providence Group with  

respect to any of the foregoing. 

 

5.  Certain Representations and Warranties 

    -------------------------------------- 

 

    5.1.  The Company represents and warrants to the Providence  

Group that: (a) its execution, delivery and performance of this  

Agreement has been approved by the Board and does not violate its  

certificate of incorporation, bylaws or any agreement to which it  

is a party; and (b) this Agreement constitutes a valid and  

binding obligation of the Company, enforceable against the  

Company in accordance with its terms, except as such enforcement  

may be limited by bankruptcy, insolvency or similar laws  

affecting the enforcement of creditors' rights generally. 

 

    5.2.  Denton hereby represents to the Company that: (a) the  

execution, delivery and performance of this Agreement does not  

violate any agreement to which he is a party; (b) this Agreement  

constitutes a valid and binding obligation of Denton, enforceable  

against him in accordance with its terms, except as such  

enforcement may be limited by bankruptcy, insolvency or similar  

laws affecting the enforcement of creditors' rights generally;  

(c) he has consulted with counsel of his choice in connection  

with his decision to enter into and be bound by this Agreement;  

and (d) he is aware of no circumstances that would preclude Fill  

or the Additional Nominee from serving as a member of the Board. 

 

    5.3.  Each of PILLC, PCI, PALLC and PRLLC represents and  

warrants to the Company that: (a) its respective execution,  

delivery and performance of this Agreement has been approved by  

its board of directors or managers, as the case may be, and does  

not violate its respective certificate of incorporation, bylaws,  

operating agreement or any other agreement to which it is a  

party; and (b) this Agreement constitutes a valid and binding  

obligation of PILLC, PCI, PALLC or PRLLC (as the case may be),  

enforceable against PILLC, PCI, PALLC or PRLLC (as the case may  

be) in accordance with its terms, except as such enforcement may  

be limited by bankruptcy, insolvency or similar laws affecting  

the enforcement of creditors' rights generally. 

 

    5.4.  The Providence Group represents and warrants to the  

Company that at the date of this Agreement, the Providence Group  

beneficially owns not more than 2.23% of the Company's  

outstanding Company Voting Securities.  Denton represents and  

warrants to the Company that at the date of this Agreement, no  

other entities, which are affiliates of his, own any Company  

Voting Securities. 

 

6.  Miscellaneous 

    ------------- 

 

    6.1.  This Agreement constitutes the entire agreement of the  

parties with respect to its subject matter and supersedes any and  

all prior representations, agreements or understandings, whether  

written or oral, between or among any of them with respect to  

such subject matter.  This Agreement may be amended only by a  

written agreement duly executed by the parties. 

 

    6.2.  All representations, warranties, covenants and  

agreements made by the parties in this Agreement shall survive  

the date hereof until the end of the Term. 

 

    6.3.  This Agreement shall be governed by, and construed in  

accordance with, the laws of the State of Delaware without regard  

to its conflict of law principles.  Exclusive jurisdiction to  

resolve any dispute arising under or in connection with this  

Agreement is hereby conferred on the Superior Court for San Mateo  

County in the State of California or, if the dispute involves  



issues of federal law or which such Superior Court lacks or  

declines jurisdiction, on the U.S. federal district court for the  

Northern District of California.  The Parties hereby submit to  

the exclusive jurisdiction of said courts. 

 

    6.4.  This Agreement may not be assigned by any party without  

the prior written consent of the other parties.  This Agreement  

shall be binding upon, and inure to the benefit of, the  

respective successors and permitted assigns of the parties. 

 

    6.5.  In the event of litigation or any other proceeding to  

enforce any right or remedy arising from this Agreement, the  

prevailing party shall be entitled to its reasonable attorneys'  

fees and costs. 

 

    6.6.  Any waiver by any party of a breach of any provision of  

this Agreement shall not be deemed to be a waiver of any other  

breach of such provision or of any breach of any other provision  

of this Agreement. 

 

    6.7.  This Agreement may be executed in counterparts, each of  

which shall constitute an original but all of which shall  

together constitute a single instrument. 

 

IN WITNESS WHEREOF, this Agreement has been executed by each of  

the Parties as of the date first above written. 

 

 

PROVIDENCE INVESTORS, LLC          ADVANCED POLYMER SYSTEMS, INC. 

 

 

By: /S/ Herbert A. Denton          By: /S/ John J. Meakem, Jr. 

    ---------------------              ----------------------- 

    Herbert A. Denton                  John J. Meakem, Jr. 

    Managing Member                    Chairman and Chief 

                                       Executive Officer 

 

PROVIDENCE CAPITAL, INC. 

 

 

By: /S/ Herbert A. Denton 

    --------------------- 

    Herbert A. Denton 

    President 

 

PROVIDENCE ADVISORS, LLC 

 

 

By: /S/ Herbert A. Denton 

    --------------------- 

    Herbert A. Denton 

    Managing Member 

 

PROVIDENCE RHYTHM LLC 

 

 

By: /S/ Herbert A. Denton 

    --------------------- 

    Herbert A. Denton 

    Managing Member 

 

 

/S/ Herbert A. Denton 

- --------------------- 

Herbert A. Denton 
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LAUREN FELICE                               GORDON SANGSTER 
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       ADVANCED POLYMER SYSTEMS EXPANDS BOARD TO ADD TWO 

      DIRECTORS UNDER AGREEMENT WITH PROVIDENCE INVESTORS 

              RESOLVING POTENTIAL PROXY CONTEST 

 

       Company to Continue to Actively Pursue Strategic 

       Alternatives Assisted by its Financial Advisor, 

                  Warburg Dillon Read 

 

REDWOOD CITY, CA, May 5, 1999 -- Advanced Polymer Systems, Inc.  

(Nasdaq: APOS) said today that it has entered into a definitive  

agreement with one of its stockholders, Providence Investors, LLC  

and related entities, that will resolve a potential proxy contest  

in connection with Providence Investor's proposed nomination of  

eight members to the Advanced Polymer Board.  Providence  

Investors is an investment fund which has reported ownership of  

approximately 2% of Advanced Polymer's stock. 

 

The Board will be expanded to 10 members to accommodate the  

appointment of two additional directors.  Under the agreement,  

Mr. Stephen A. Drury and Mr. Richard D. Spizzirri are being added  

to the Advanced Polymer Board immediately.  Mr. Spizzirri is a  

senior counsel with the New York law firm of Davis Polk &  

Wardwell and is a director of two public biopharmaceutical  

companies, SUGEN, Inc. and Centocor, Inc.  Mr. Drury was formerly  

an Executive Vice President of Owen Healthcare, Inc. and a Senior  

Vice President and Chief Financial Officer of Integrated Health  

Services, Inc.  Both of the additional directors will be  

renominated at the 1999 Annual Meeting of Stockholders scheduled  

for June 16, 1999. 

 

One of the additional directors will join an existing Board  

committee which has been formed to review with outside advisors  

and management the Company's progress in pursuing its previously  

announced efforts to review strategic alternatives for maximizing  

stockholder value. 

 

"This agreement is good news for our stockholders", said John J.  

Meakem, Jr., Chief Executive Officer of Advanced Polymer Systems.   

"We are actively engaged in the process of reviewing all  

strategic alternatives, including the possible sale of the  

Company, with our financial advisor, Warburg Dillon Read.   

Richard Spizzirri and Stephen Drury bring additional quality  

representation to our Board, and will provide assistance to the  

current directors and management in our pursuit of maximizing  

stockholder value." 

 

"The two additional directors, Mr. Drury and Mr. Spizzirri, have  

the credentials to help the Company", said Herbert Denton, a  

managing member of Providence Investors.  "I am confident that  

each will contribute meaningfully to the process now underway to  

maximize shareholder value." 

 

The definitive agreement between Advanced Polymer and Providence  

Investors, which includes customary standstill undertakings by  

Providence Investors through February 15, 2000, will shortly be  

filed with the Securities and Exchange Commission. 

 

About APS 

- --------- 

 

Advanced Polymer Systems, Inc. is a leader in polymer-based  

delivery systems and related technologies used primarily in  

ethical and over-the-counter (OTC) pharmaceuticals and personal  

care products.  The Company's Microsponge(R) and Polytrap(R)  

systems, which deliver active ingredients to the skin, now play  



an integral role in approximately 100 personal care products sold  

worldwide.  New products and technologies under development  

include site-specific systems for delivering oral medications to  

the lower gastrointestinal tract, and bioerodible microspheres  

and polymers for oral or implantable drug delivery. 

 

Except for historical information, this new release contains  

certain forward-looking statements that involve risk and  

uncertainties which may cause actual results to differ materially  

from the statements made, including the risk of consummation of  

the sale of the Company (as to which there is no assurance)  

success and timing of product development, approvals and  

launches, the establishment of new corporate alliances, and other  

risks listed from time to time in Advanced Polymer's U.S.  

Securities and Exchange Commission (SEC) filings.  These forward  

looking statements represent Advanced Polymer's judgment, as of  

the date of this release, and the Company disclaims any intent or  

obligation to update these forward-looking statements. 

 


